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Investigatory Powers of Securities and Futures Commission (1)

Introduction((6 =)

The Securities and Futures Commission (“SFC”) ;5% MHIEEKEXRFZE D) is a
statutory body responsible for regulating the securities and futures markets in Hong Kong.
Their powers of inquiry (&), inspection ( fz ) |, surveillance (E5fH ) and investigation
(84 ) are the vital tools in maintaining market order, integrity and protecting investor’s
interests. SFC investigatory powers are derived mainly from Sections 182, 183 and 184 of the
Securities and Futures Ordinance (5675 & HAE ) (Cap 571)(“SFO”). In this issue, we
will elaborate on Sections 182 and 183 which are SFC powers and procedures of
investigations. We will examine Section 184 which discusses the offences in relation to the
investigations in our next issue.

Nature of activities under Section 182 SFO (5& 182 {&HIFEEMHE)

It was expressly stated in Section 182 SFO that the SFC could investigate, any matter in
connection with the following:

a) it appears to the SFC that an offence under any relevant provisions of SFO have been
committed (FE%: &30 Fvae 75 S E R OIHTA BER E AR I0);

b) it appears to the SFC that a person may have connections with defalcation, fraud,
misfeasance or other misconduct in the following (8BS &l iz AMAELL N EEIY HE
ZE ~ HREE ~ R A E1T /%)

(i) dealing in any securities or futures contract or trading in any leveraged foreign exchange

contract({Ef[5575 ~ B GLVEE AR RS NE S LRI Z 2 BE);

(if) the management of investment in any securities, futures contract or leveraged foreign
exchange contract (557 8 & & 4VEEIE S MNE G LI BT EH) ;

(i) offering or making any leveraged foreign exchange contract or collective investment

scheme(§g (H BRI T (AR (I NE S 2B EERG R &R T,
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(iv) giving advice in relation to allotment of securities, giving advice on acquiring or
disposing or investing in any securities, future contract, leveraged foreign exchange contract
and giving advice on an interest in any securities, future contract, leveraged foreign exchange

contract and collective investment scheme (Ftfc=5s5% ~ WHEEEBESITENRSS 5 ~ HIE
B4~ FERINESYY ~ ERERTEI AR miR B ),

(v) any securities margin financing transaction ({F{r]5 556 5 (ris B REEIAL 5)

c) it appears to the SFC that a market misconduct has taken place GBES &3y By dasde 1T
E#E4R); (Under the SFO, there are six types of market misconduct: Insider Dealing, False
Trading, Price Rigging, Disclosure of Information About Prohibited Transactions, Disclosure
of False or Misleading Information Inducing Transactions and Stock Market Manipulation);

d) it appears to the SFC that the above b)(i) to (v) is not in the public interest (D4 _(b)(i) &
(VIR FOEEIA & AR A ),

e) (i) the SFC has reason to inquire whether a licensed person or a registered institution was
at any time guilty of misconduct or is not a fit and proper person and consider whether to
exercise its disciplinary power accordingly (5 & & 50 Fs & N A A BGEE M UL E1T
Ry BN I H AR T EGEET); and

(if) for the purpose to assist the Hong Kong Monetary Authority (“HKMA”) and
considering whether to exercise its power against any relevant individual or executive officer
of a registered institution, the SFC has reason to inquire whether they are not or have ceased
to be a fit an proper person (fB1"E ¥ TATE I SRR B Z K ETT RiEE).

f) it appears to the SFC that the conditions for issue of advertisements, invitations or
documents or those to authorize a collective investment schemes under sections 104, 105 are

not met (&% Gl BT EE S - BAUEERLETEINVAERTERE); and

g) where the SFC decides to provide assistance to regulators outside Hong Kong of which the
nature of the intended investigation is similar to (a) to (f) GEEG & A E LAl _Fat(a) 2 ()Y
=15 WSS ERREIETHE).

Steps of investigation (F&E: &=

Section 183 SFO provides the details for the conduct of an investigation. The following are
briefly the procedures for an investigation:

1) The SFC has reasonable cause to believe that a person (“the person”) is likely to contain
information relevant to an investigation under Section 182 of the SFO;

2) the SFC will appoint an investigator;

3) that person will be served with a Notice (“the Notice”) under Section 183 which is
usually accompanied by a covering letter from the SFC setting out the particulars of their
enquiry;




4) the Notice signed by the appointed investigator will set out the appointed time for the
person to attend the interview at the SFC office;

5) the person to attend interview at the SFC office;

6) investigators will investigate and request the person to provide relevant documents;

7) investigators will conclude whether the elements of an offence were constituted and
report to the SFC; and

8) The SFC to refer such a report to the Financial Secretary to consider the institution of
proceedings before the Market Misconduct Tribunal (“MMT”) (54 & 1T &3 5%) or
to the Secretary for Justice (£ =]) to consider the institution of criminal proceedings.

The SFC powers in an investigation are broad. Its investigators may require any person
believed to have relevant information:

(i) to produce any record or document specified by the investigator within reasonable time
and place required (152 & FK A & HRAFE SR > [F1a% A B A T B TH R & A RAHY
FEE SCERECLT);

(i) to attend before an interview at a time and place reasonably required by the investigator to
answer any question (£ 384 8 2R AT S HEII H] KR - & RZiE 5 - I0[EE R HIR
##); and

(iii) to give the investigator all assistance throughout the investigation which the person is
reasonably able to give (J=)5H & B fe (A A ] < HAL SRR 8)).

We will examine the SFO offences and relevant penalties in our next issue.
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