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Introduction

On 28 March 2012, the Court of Appeal delivered a judgment on the issue of legal and

professional privilege in Hong Kong: CITIC Pacific Limited v _Secretary for Justice and
Commissioner of Police CACV 60 of 2011.

During the global financial crisis in 2008, CITIC was exposed to fluctuations in the
foreign exchange markets thereby leading to predicted financial losses. Profit warning was
issued by CITIC accordingly but CITIC was accused of failing to comply with the time line
specified by the Listing Rules governing profit warning, i.e. “as soon as is reasonably

practicable”. It was alleged that CITIC intentionally delayed the announcement.

The Securities and Futures Commission (the “SFC”) stepped in and commenced
investigation against CITIC. During the course of investigation, CITIC handed over 6
documents to the SFC. The 6 documents were then passed to the Department of Justice
for the purpose of seeking legal advice. At the same time, the Police also probed into
CITIC’s activities and intended to investigate the documents. Against this background, CITIC
applied to the High Court to ask for return of the documents in order to stop disclosure to
any third party including the Police. CITIC lost in the first instance. On appeal, the Court
of Appeal allowed CITIC’s appeal and clarified the law relating to legal and professional

privilege.

Origin of the privilege




The privilege was intended to protect confidentiality of the communications (including
documents and conversations) between lawyer and his clients. Under this principle,
confidentiality and legal privilege are both sides of the same coin. The advantages are to
ensure a man’s fair access to legal advice and encourage frank and full disclosure by client to
his lawyer and in return, to enable the lawyer to render faithful professional advice to the
client. With this privilege, a client is entitled to refuse disclosure of privileged documents
or information to any third party in any investigation or court action. Unless it is ordered by
the court, no person can compel a party to disclose any privileged document or information

between a man and his lawyer.

Exceptions

Despite the legal privilege, such protection is not absolute and can be lost in certain
circumstances. Firstly, the privilege is confined to the communications based upon the
relationship of lawyers and clients. In other words, casual talks between a lawyer and a

man on social occasions are not protected.

Secondly, the protection only attaches to the communications for the purpose of
seeking legal advice or any matters generated during the communications. For example, a
defendant is not allowed to claim privilege merely because he passed to his lawyers some
evidential materials such as the stolen goods in question for legal advice. The reason being
that such evidential material itself is not “generated” from the communications between the

legal adviser and his client.
Thirdly, the privilege belongs to the client but not to lawyers. Only client is entitled to
waive such privilege by agreeing to disclose the documents. A lawyer cannot decide for his

client.

Lastly, the legal privilege cannot be abused. The court does not allow any person to

claim privilege to serve illegal or fraudulent purposes.

Key issue of the case

It has to be noted that the letter from CITIC’s lawyers to the SFC stated plainly that the
documents were disclosed for the purpose of the SFC’s investigation only. It cannot go so
far as to say that CITIC was prepared to waive privilege in the documents to the whole world.
However, Counsel for the Government argued that when agreeing to disclose the documents,
CITIC fully waived the legal and professional privilege. The Court of Appeal endorsed

CITIC’s approach and took the view that CITIC’s disclosure only amounted to partial waiver

and CITIC did not waive the legal and professional privilege to a third party such as the




Police.

Observation

The judgment should be welcomed by the legal profession as the principle of legal
professional privilege is reassured. It is believed that the ruling can also reinforce human
rights such as the right to confidential legal advice under Article 35 of the Basic Law which
provides, amongst other things, Hong Kong residents shall have the right to confidential legal

advice, access to the courts, choice of lawyers for the protection of their lawful rights.

Nothing shall constitute legal advice to any person by Messrs. Maurice WM Lee Solicitors (Tel: (852) 2537 5833) (Website: www.wmleehk.com)

No person shall rely on the contents without our prior written consent. We assume no liabilities
Copyright ©2012 Maurice WM Lee Solicitors
KB I BELIP 8 A5 AR FE4 B Tel: (852) 2537 5833) (website: www.wmleehk.com) #9751E BN,
RERNTHIEBEFAR, EANNERHLBAT. EIARETKEE
©2012 F5 RBITES IR



http://www.wmleehk.com)/
http://www.wmleehk.com/

